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Practicing Law by the
Code of the West
by Robert K. Sall

t has been said that the best thing
to do after falling off a horse is to get
back in the saddle. I really don’t know
the first thing about horses except the
sometimes unpleasant parade experience
of marching behind them in high school band.
But if there is any character building to be
learned from falling off a horse, “keep on tryin”
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seems a good lesson. I had given no thought to
horses in years, until a client who hails from
Montana learned my field was legal ethics, and
brought me a gift – a book about cowboys and
horses. Now, the first word that comes to mind
when we hear the phrase “cowboy lawyer” is not
usually “ethics,” but reading that book has
given me new insights into ethical lawyering –
by following the Code of the West.
As lawyers, we each have a moral code by
which we practice. I’m not talking about ethical
rules, known in these parts as the California
Rules of Professional Conduct. A lawyer may
practice strictly by the ethical rules and thereby
avoid discipline, but that alone does not make a
moral practitioner. Ethical rules are minimum
standards of ethical conduct to which we all
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must adhere while morals are dictated by our
own personal beliefs and moral code.
On the first day of class, I asked my
Professional Responsibility students why they
wanted to be lawyers. At least two-thirds of them
said: “for the money.” Now, making money is a
natural reward for hard work, but I would try to
instill in them the concept that the practice of
law involves other virtues that are, well, their
own reward. A goodly number of lawyers have
forgotten that it is not all about the money.
From time to time, we need to refocus upon the
noble goals that are the hallmarks of this profession and the simple ways to practice, to do justice
for a worthwhile cause by honest means.
My client’s gift was James P. Owen’s book
“Cowboy Ethics,” subtitled “What Wall Street
Can Learn from the Code of the We s t .”
(Copyright © 2004 by James P. Owen and David
R. Stoecklein, Stoeklein Publishing) An easy
picture book, Cowboy Ethics has powerful
lessons in morality, ethics and courage, using
Western lore to stress the need for bankers and
brokers to keep their principles out front of their
actions. Although written for the moral crisis on
Wall Street, on its pages there are dozens of
intriguing parallels to simple principles of civility and conduct we sometimes find missing in
the practice of law.
Jim Owen says: “To me, the fundamental
problem is that we have confused rules with
principles. Rules can always be bent, but
principles cannot. So while bureaucratic
rules may reinforce the ways we ought to
behave, they are no substitute for personal
principles.”1 This concern isn’t applicable to
Wall Street brokers alone; it goes for lawyers too.
Mr. Owen drew upon his research and his
life experience to define what he calls The Code
of the West:
“The interesting thing is that no one
can say with authority exactly what
the Code of the West was. It was not
carved in stone; in fact, it was not
even written down on paper. Yet,
while not every cowboy always
abided by the Code, every cowboy
knew what it was.”
Cowboy Ethics offers ten important principles
that “capture the essence of the Code of the
West.” Far less complex than our own Rules of
Professional Conduct, the Code is a short list of
simple principles for being a good, hard working, honest person, and therefore, a good lawyer.
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It is about time that someone made basic ethical
principles so easy to grasp.

“Live Each Day with Courage”
We toil in an adversary system. Every day
we have a talented, well-trained adversary intent
on causing us to make mistakes, seize upon
them, or take advantage of a missed deadline or
some overlooked point of research. We work in a
field where young associates feel overwhelmed
with heavy responsibility and excessive workload. It is a high stress environment where a
lawyer may be driven to the brink of substance
abuse or emotional collapse with the endless
demand for both premium results and billable
hours. If one chooses to work in this environment, he or she has to buck up. In the midst of
all this pressure, every lawyer has to remember
that courage includes standing up against others
for what is right.
“There is more to courage than
jumping into a river to save some one’s life. It is also being willing to
speak up and say that something
isn’t right – even if that means
going up against partners, col leagues or superiors.”
“Real courage is being scared
to death and saddling up anyway.”

“Take Pride in Your Work”
The quality of a lawyer’s work is as important as getting the right result for the client, and
one often leads to the other. In every case litigated to a final judgment there is a winner and
a loser, and someone – often everyone – ends up
disappointed or hurt to some extent. Not every
case goes as well as planned. As a lawyer you will
always achieve the best results when you take
pride in your work. This includes using legitimate and truthful means to advance the client’s
cause. The quality of your work will almost
always dictate the quality of the result.

“Always Finish What You Start”
We have duties of competence and diligence. The standard of care requires us to use
that level of knowledge, skill and diligence that
other reasonable lawyers would commonly use
and possess in like circumstances. We do a disservice to the clients and to the profession when
we take on too much work and let the client
down through untimely service, chronic neglect

toward finishing the project, or even abandonment. Stay in touch with both your workload
and your client. Learn to say “no.” Return
phone calls. Do whatever you say you are going
to do. If you need help, get help. Talk to the
client. Explain where the matter stands. In
short, see the representation through.

“Do What Has to be Done”
As lawyers, we perform a public service of
the highest character. In this profession, the
client comes first. Sometimes we need to do what
has to be done even when it isn’t likely to make
us any money. If you haven’t managed things
well the trial may be just around the corner and
you are stuck in a situation with no easy solution. This is not the time to threaten the client or
coerce a forced fee modification. Coercion of a
client is a disciplinary offense. You cannot withdraw from representation without taking reasonable steps to avoid foreseeable prejudice to the
client. You may have to respond to the summary judgment motion even knowing you won’t get
paid. You may need to answer the interrogatories
while waiting for a ruling on your motion to
withdraw. We do what has to be done so the
client is not prejudiced.

“Be Tough, but Fair”
Litigation is too often waged like war. True,
it is an adversary process, but it should not be a
ruthless one. It is far better to have a reputation
of being fair and doing what you say you will do
rather than developing a reputation for being a
pit bull. Ask yourself what your epitaph should
be: “She was tenacious, viciously subduing her
opponents” or “She was tough but fair.” You
can do what needs to be done, but always be fair.

“When You Make a Promise,
Keep It”
Seasoned lawyers often tell me there was a
day when lawyers trusted one another and didn’t
confirm everything in writing. Nowadays, lack
of trust is so prevalent that even the Code of Civil
Procedure mandates that discovery extensions be
confirmed in writing. How often do court papers
say one lawyer or the other is misrepresenting a
discovery agreement? That should never happen. Litigation is a process; both sides have to be
reasonable for it to work. There will always come
a time when you need a favor. When you make a
promise, make certain it is understood, and then
keep it.
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“Ride for the Brand”
Just as cowboys loyally rode for the ranch
that employed them, we champion the client’s
cause and not our own. The client comes first.
We owe joint clients equal and co-extensive
duties of loyalty. We can’t choose sides or favor
one client over another. We can’t represent
clients with adverse interests. We have a duty to
fully disclose in writing the reasonably foreseeable adverse consequences whenever there are
actual – or potential – conflicts of interest. All
too often, lawyers think a conflict disclosure is
merely another CYA task, but it is really intended
to protect the client by making the client aware
when your loyalties may be divided. It cannot be
more succinctly or colorfully stated than: “Ride
for the Brand.”

“Talk Less and Say More”
We talk a lot. Before we start talking, however, we need to do something more important –
listen. In the first meeting, ask the client: “What
are your goals?” Clients throng to a lawyer who
truly cares about the client. To perceive what the
client needs or wants is a skill that requires the
lawyer to listen when the client answers – or asks
– a question. Help a client to define and choose
reasonable and lawful goals that can be
achieved. Use your listening skills and, once you
understand the client’s needs, let your deeds do
the talking. Sometimes hard work and less talk
accomplishes the best result.

“Remember that Some Things
Aren’t for Sale”
When assisting your clients to assert a position, or to buy or sell an asset, remember that
your honesty, integrity and principles must survive the deal intact. There will be a next deal.
The means by which we champion a client’s
cause are observed by others. We each develop a
professional reputation and there is no faster way
to get a bad one than to ignore your moral code
and sacrifice your principles. Winning at all
costs is not a worthy goal.

those causes that are consistent with truth, and
we never seek to mislead by false statement or
artifice. Sadly, many lawyers don’t know that
lawyers have a duty of honesty. People actually
laugh when I say this, but Business and
Professions Code Section 6106 makes dishonesty an act of moral turpitude – a disbarment
offense. Don’t mislead the court or opposing
counsel. Don’t engage in the common litigation tactic of hiding the ball. Don’t have a private investigator deceptively pose as someone he
or she is not. Those methods are dishonest. Be
fair in negotiations. You can decline to reveal
your bottom line in negotiations without lying.
Likewise, don’t lie to clients when you haven’t
finished the project they’ve been waiting for.
When you catch yourself in a lie, think about
your moral code. And then adhere to it.
There is no hitching post at the courthouse
any more, but we can all learn something about
the principles of good lawyering from the Code
of the West. And perhaps someday it will not be
a slur to be called a cowboy lawyer.
1 All of the italicized quotes are credited to, and
reprinted with permission of, James P. Owen,
“Cowboy Ethics.”
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“Know Where to Draw the Line”
Many clients want – and expect – their
lawyers to lie, cheat or steal to accomplish a
result, especially in negotiations where controlled deception often plays a successful role.
Draw the line at any form of dishonest conduct.
As lawyers, we are duty bound to advance only
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