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Rough
Sailing on
the Seas of
Inadvertent
Disclosure
by Robert K. Sall

otions to disqualify opposing
counsel have become an increasingly
popular tool in the arsenal of costly
litigation tactics. Not surprisingly,
they have found their way into the arena of
inadvertent disclosure. Imagine a discovery scenario in which your opponent produces thousands of pages. In them, you find a killer piece
of work product that should not have been produced. It compellingly reveals the opponent’s
strategy and weaknesses. Can you use it? Should
you even read it?
The California Supreme Court’s longawaited December 2007 decision in Rico v.
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Mitsubishi ((2007) 42 Cal.4th 807) reaffirms, at
the risk of disqualification, counsel’s ethical
duty to immediately notify the opposing lawyer
of the receipt of such privileged information or
work product. However, the decision leaves
unanswered questions highlighting the need for
careful piloting in these difficult waters of professional responsibility.
Until Rico, there were only two California
appellate decisions addressing the responsibilities of counsel in a case of inadvertent disclosure, reaching somewhat different conclusions.
In Aerojet-General Corp. v. Transport Indem.
Ins. ((1993) 18 Cal.App.4th 996), the Court of
Appeal suggested that a lawyer who receives
inadvertently disclosed information from an
adversary might even have a duty to use it on
behalf of his or her client. In that case, a lawyer
came into possession of a memo from opposing
counsel revealing the name of a witness. It was
never established how possession of the memo
was transferred but the Court accepted the conclusion that the lawyer was blameless in his initial receipt of the document. The lawyer used the
information, and despite the absence of any
prejudice, the trial court sanctioned the lawyer.
The Court of Appeal reversed the sanctions
because the information obtained – the identity
of a witness – was discoverable in any event and
not subject to any claim of privilege. (Id., at
1004-05.)
In the other case, State Compensation
Fund v. WPS ((1999) 70 Cal.App.4th 644)
(“WPS”), an insurance company’s defense
lawyer inadvertently produced its claim
summary forms. The forms were intended
to be confidential attorney-client communications and were clearly marked:
“Attorney - Client Communication /
Attorney Work Product,” with the warning:
“Do Not Circulate or Duplicate.” The
recipient attorney did not notify opposing counsel of the receipt of the documents. He refused to
return them when a demand was made. The
insurer sought an award of sanctions, which
were imposed by the trial court.
The Court of Appeal reversed the order for
sanctions, not because the conduct was proper,
but rather because, at that time, there was no
applicable California rule establishing a lawyer’s
duty upon receipt of inadvertently produced privileged documents. Although the trial court had
relied upon an ABA ethics opinion, the Appellate
Court concluded that opinion was not binding in
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California, thereby making it an improper basis
for sanctions. (The Court referred to former ABA
Formal Ethics Opinion 92-368.) Declaring a
need, however, the Court established the following standard governing the conduct of
California lawyers in such instances:
“…we hold that the obligation of an
attorney receiving privileged docu ments due to the inadvertence of
another is as follows: When a lawyer
who receives materials that obvious ly appear to be subject to an attor ney-client privilege or otherwise
clearly appear to be confidential
and privileged and where it is rea sonably apparent that the materials
were provided or made available
through inadvertence, the lawyer
receiving such materials should
refrain from examining the mate rials any more than is essential to
ascertain if the materials are privi leged, and shall immediately notify
the sender that he or she possesses
material that appears to be privi leged.” (Id., at 656-57.)
The Court then stated that the parties could
thereafter resolve the situation by agreement, or
resort to the Court for guidance, seeking protective orders or other appropriate judicial intervention. (Id.)
Rico reinvigorates this rule originally
announced in WPS, and establishes that misuse
of inadvertently produced material is also a basis
for disqualification. There is now an ethical
obligation to make immediate and complete disclosure to the opposing side of the inadvertent
receipt of confidential information. But you will
not find this ethics requirement in the California
Rules of Professional Conduct, which has no
rule addressing the subject. The Rico opinion
parallels the most recent ABA Model Rule, which
requires the lawyer receiving an inadvertently
produced document to “promptly notify the
sender.” (ABA Model Rule 4.4(b).)
In Rico, a team of defense attorneys and
representatives of the client met with their
experts in a strategy session. Typed notes taken of
the meeting contained a dialog summary of
conversations between the experts and the
defense team. While classic work product, there
was no restrictive legend indicating the privileged nature of the writing.
The defense lawyer brought the notes to a
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deposition for his own use. Allegedly he left the
notes in his briefcase during his absence from
the room. Though the facts were disputed, the
notes ended up in the possession of the plaintiff’s
lawyer, who claimed he received them from the
court reporter. The plaintiff’s lawyer acknowledged that, upon reviewing the notes, he knew
almost immediately they would be a powerful
impeachment document. He did not inform the
defense counsel of his possession of the notes
until he used them at a later deposition. He
made copies of the notes, circulated them to his
own experts, and later examined a defense
expert about the meeting in which the notes had
been created. The defense team brought a
motion to disqualify plaintiff’s counsel, based
upon his having access to improperly obtained
privileged materials or work product.
The Supreme Court accepted the trial
court’s determination that the notes were inadvertently obtained but nevertheless upheld disqualification. Relying upon Aerojet-General,
the plaintiff’s attorney claimed that he had a
duty to use the document to his client’s advantage. Finding otherwise, the Court distinguished
the situation from Aerojet-General because the
information obtained and used in that case was
not privileged, while the document in Rico had
no unprivileged portions and counsel knew of
the document’s confidential nature.
There are no doubts after Rico that, when
counsel comes into possession of inadvertently
produced documents that appear to be privileged
(attorney-client or work product), there is a duty
to immediately notify opposing counsel. When is
counsel required to stop reading? The Rico Court
confirmed that the rule originally adopted by
WPS is applicable both to work product and
attorney-client documents. The standard to be
applied in determining whether counsel has
crossed the line is an objective one, requiring
courts to consider “whether reasonably compe tent counsel, knowing the circumstances of
the litigation, would have concluded the
materials were privileged, how much review
was reasonably necessary to draw that con clusion, and when counsel’s examination
should have ended.” (Rico, supra., at 819.)
Thus, the degree to which one may read the document is to be judged by an objective standard,
but still on a case by case basis.
Based on Rico, what course of action is
most prudent when counsel comes into possession of a “smoking gun” from an unknown

source, or a document stolen by a former
employee of the adversary? In those contexts,
there certainly is no good argument for the
implied waiver of any privileges by the adverse
party. May counsel review the document? Has
counsel potentially received or concealed stolen
property (i.e., Penal Code Section 496)? It would
seem prudent to treat such a document similar
to one that was inadvertently produced and notify opposing counsel. But, is that required?
What if a document inadvertently produced
by the other side potentially reveals a basis to
invoke the crime-fraud exception to attorneyclient privilege under Evidence Code Section
956? That section provides that: “There is no
[attorney-client] privilege under this article if
the services of the lawyer were sought or
obtained to enable or aid anyone to commit
or plan to commit a crime or a fraud.” We
know from Rico and earlier cases, such as BP
Alaska Exploration, Inc. v. Superior Court
((1988) 199 Cal.App.3d 1240) that the crimefraud exception does not apply to work product,
but the same is not true for an attorney-client
communication. Upon a prima facie showing,
if the attorney’s services were sought to enable or
aid anyone to commit, or even plan to commit,
a crime or fraud, there is no privilege and it is
not even necessary to show that the crime or
fraud was completed. (BP Alaska, supra., at
1262-1263.)
While the Rico decision suggests that the
review of the document by the recipient counsel
should be narrow, just how far counsel may go
in reviewing a facially privileged letter that supports a potential crime-fraud exception
remains unsettled.
Under Rico there is an affirmative obligation to notify the sender, but the Court establishes no requirement that the document be
returned. To the contrary, Rico and WPS appear
to permit the recipient to retain the writing while
attempting to resolve the situation by agreement
of the parties or through court intervention. A
comment to the ABA Model Rule on inadvertently disclosed documents provides: “Some
lawyers may choose to return a document
unread, for example when the lawyer learns
before receiving the document that it was
inadvertently sent to the wrong address.
Where a lawyer is not required by applicable
law to do so, the decision to voluntarily
return such a document is a matter of profes sional judgment ordinarily reserved to the
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lawyer.” (ABA Model Rule 4.4(b), Com. 3.)
This may be decidedly unsatisfactory to the
sender. What are you going to do to get the document back, especially when your client may be
decidedly unhappy about its disclosure? A
motion for protective order against the use, and
also to compel return of the document, might be
prudent but naturally runs the risk of highlighting the document.
Rico also does not address how
quickly the sender must seek the
return of the materials to avoid an
implied waiver. According to some
federal courts, the party asserting that
the inadvertently produced document
is protected “must pursue all rea sonable means to restore the confi dentiality of the materials and to
prevent further disclosures within a
reasonable period to continue to
receive the protection of the privi lege.” In re: Grand Jury Proceedings
(Impounded) 138 F.3d 978, 981 (3d
Cir. 1998); DVI Financial Services,
Inc. v. Florida Heart LLC, (2003 U.S.
Dist., Lexis 12205).
We may hope to receive further guidance in
this arena when the Supreme Court decides yet
another inadvertent disclosure case, Jasmine
Networks, Inc. v. Marvel Semiconductor, Inc.
((2004) 117 Cal.App.4th 794 (not citable –
superseded by grant of review)). After leaving a
phone message for Jasmine’s counsel, Marvel’s
general counsel and corporate officers had a
conversation that was recorded on Jasmine’s
voicemail system when the call was not properly
disconnected. Reviewing the contents of the
transcribed conversation, the Court of Appeal
found not only that a waiver occurred by the
uncoerced disclosure but also applied the
crime-fraud exception, rendering the communication unprivileged. Questions for the
Supreme Court to resolve include the extent to
which a waiver occurs when a party (as opposed
to its counsel) makes an inadvertent, uncoerced
disclosure of privileged information, and
whether the opposing counsel (or the court, in
light of Evidence Code Section 915) may review
the content of the disclosure to determine
whether it meets the crime-fraud exception to
attorney-client privilege.
The waters are still poorly charted in these
seas and remain far from settled by the Rico
decision. With no safe harbors marked, the
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lawyer who reviews inadvertently produced
materials runs the risk of sanctions, including
disqualification. Perhaps better guidance will
come from the Supreme Court in Jasmine. It is
certainly needed.
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